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KINGSTON CAusk, 


IurPrARTITIA LL ſtated, and ruULLY 
conſidered. 


y Otwithſtanding the Cauſe at pre- 
ſent in Agitation between her 
| Grace the Dutcheſs Dowager of 
King ſton, and the Relations of the late Duke, 
has made ſo much Noiſe in the World that 
it has reached the Ears of almoſt every one. 
who takes the Trouble of reading the pub- 
lic Prints; yet as the Caſe has been varioully 
related, and ſtated in different Points of View, 
as beſt ſuited the Wiſhes or Intereſts of the 
B different 


4 1 
different Parties, a fair and impartial State 
of the Cauſe, with all the Arguments uſed 
on either Side of the Queſtion, ſeems ſtill to 
be wanting ; and it is this that, in the Courſe 


of the following Sheets, we ſhall preſent to 
the Public. 


In the firſt Place it may not be improper 
to- give a ſhort Recapitulation of the Facts 
which have occaſioned this extraordinary Diſ- 
pute, asit is neceſſary for the Reader to ſee the 
Chain and Connections of them, before he 
is introduced to thoſe Arguments which 
have been alledged reſpectively in Favour of 
the contending Parties. — The Lady, whoſe 
maiden Name was Elizabeth Chudleigh, but 
now called Dutcheſs Dowager of King flon, 

ſtands charged at this Time, by the Inqueſt 
of the Grand Jury for the County of Mid- 
dleſex, with the Crime of Bigamy, for firſt 
being married, in the Year 1744, to the 
Honourable Auguſtus a Hervey, and af- 
ter- 


E 
terwards being married to his Grace Even 
Pierrepont, Duke of King ſton, in the Year 
1769, and during the Life- time of her 
firſt Huſband, who has lately ſucceeded 
to a Peerage. This Gentleman avowedly 
and openly declared, from Time to Time, 
between the Periods of 1744 and 1769, that 
the Honourable Elizabeth Chudleigh was his 
lawful Wife, and the Honourable Miſs 
Chudleigh, on her part, avowedly and 
openly declared the Contrary ; ; and in the 
Year 1769, inſtituted a Suit againſt him in 
the Spiritual Court of London, “ in order 


to 


* 


This Cauſe was of that Sort which Judge 
Blackflone ſays, is one of the firſt and principal of Matri- 
monial Cauſes; and is called Caſa jaAitationis Mairimonij 
inſtituted when one of the Parties boaſts or gives out 
that he or ſhe is married to the other, whereby 
a common Reputation of their Matrimony may 
enſue; on this Ground the Party injured may libel 
the other in the Spiritual Court, and unleſs the De- 


fendent undertakes, and makes out a Proof of the 
actual 
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to bring the Matter to an unqueſtionable De- 


ciſion. The Lady prevailed, and obtained 
a Sentence in —_ Favour , which was con- 
ſidered 


actual Marriage, he or ſhe is enjoined perpetual 
Silence upon that Head, which is the only Remedy 


the Eccleſiaſtical Courts can give for this Injury, 


Pros, Book i iii. p. 93. 


＋ This Sentence Was as follows 2 


Extract ed Hom the Regiftry of the Con, gary Court of 


ondon. 
In the Name of GOD, Amen. We, Jobn Bet- 
teſworth, Doctor of Laws, Vicar General of the 
Right Reverend Father in God, Richgrd, by divine 
Permiſſion, Lord Biſhop of London, and Official 
Principal of the Conſiſtorial and Epiſcopal Court of 
London, having ſeen, heard, and underſtood, and 
fully and maturely diſcuſſed the Merits and Cir- 
.cumſtances of a certain Cauſe of JaQtiation of 
Marriage, which was lately controverted, and as yet 
remains undetermined before us in Judgment, be- 
tween the Honourable Fliagbetb Chudleigh, of 


the 


1 3 5 
dered as ſolemn; final, and irrevocable; and 
ſoon ar. in the Vear 1769, married the 

2 1 | Duke 


the Pariſh of St. Margaret, Wiftminfler, in the 
County of Middleſex, Spinſter, the Party, Agent 
and Complainant, of the one. Part, and the Right 
Honourable Auguſtus Jobn Hervey, of the Pariſh 
of St. James, W:ſtminſter, in the County of Miadle- 
ſex, and Dioceſe of Londen, Batchelor, falſely call- 
ing himſelf the Huſband of the ſaid Honourable 
Elizabeth Chudleigh, the Party accuſed and complained 
of on the other Part, and we rightly and duly pro- 
ceeding therein, and the Parties aforeſaid lawfully 
appearing before us by their Proctors reſpectively, 
and the Proctor of the ſaid Honourable Elizabeth 
Chudleigh, praying Sentence to be given, and Juſtice 
to be done to his Party, and the Proctor of the ſaid 
Right Honourable Auguſtus John Hervey, alſo ear- 
neſtly praying Sentence and Juſtice to be done to 
his ſaid Party. And we having carefully looked 
into, and duly conſidered of the whole Proceedings, 
had and done before us in the ſaid Cauſe, and ob- 
ſerved, what by Law ought to be obſerved in this 
Behalf, have thought fit, and do thus think fit to 

the 


2 
Duke of King Jon, who, dying i in the Year 
1773, left her his Executrix, and be- 
queathing her the Bulk of his Immenſe 
Fortune, 
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the giving arid promulging our definitive Sentence, 
or final Decree in this ſame Cauſe, in Manner and 
Form following: (To wit,) Foraſmuch as by the 
Ads enacted, alledged, exhibited, propounded, 
proved, and confeſſed i in chis Cauſe, we have found, 
and clearly diſcovered, that the Proctor of the ſaid 
Honourable Elizabeth Chudleigh hath fully and fuf- 
Fciently founded, and proved his Intention deduced 
in a certain Libel and Allegation, and other Plead- 
ings and Exhibits given in, exhibited, and admitted 
on her Behalf in this ſame Cauſe, and now remain- 
ing in the Regiſtry of this Court (which Libel and 


Allegation, and other Pleadings and Exhibits, we 
take, and will have taken as if herein repeated and 


inſerted for us. to . pronounce, as hereinafter we 
ſhall pronounce) and that nothing, at leaſt ef- 
ſectual in Law, hath on the Part and in Behalf 


of the ſaid Right Honourable Augu/tus John Hervey, 
been excepted, deduced, exhibited, propounded, prov- 


ed and confeſſed in this ſame Cauſe, which may or 
ought 
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The Duke of King fon had a Siſter named 
Lady Frances, who married Meadows. 
ought in any wiſe to defeat, prejudice: or weak 
the Intention of the ſaid Honourable Elizabeth 2 
leigb, deduced as aforeſaid; and particuatiy chat 
the ſaid Right Honourable Auguſtus Jobn Hervey hath 
totally failed i in the Proof of his Alle egation given in, 
and admitted i in this Cauſe, whereby he pleaded and 
propounded a pretended Marriage to have been ſolem- 
nized between him and the ſaid Honourable Elizabeth 
Chudlaigb, Spinſter. And therefore we, Jebn Batz. 
worth, Doctor of Laws, the Judge aforeſaid, firſt 
calling upon God, and ſetting him alone, before our 
Eyes, and having beard Counſel in this , Cauſe, do 
pronounce, decree, and declare, that the ſaid Ho- 
nourable Elizabeth Chuglcigh, at and during all the 
Time mentioned in the ſaid Libel, given in and ad- 
mitted in this Cauſe, and now remaining in the 
Regiſtry. of this Court, was, and now is, a Spinſter, 
and free from all Matrimonial Contracts, or Eſpouſals 
(as far as to us as yet appears) more eſpecially with 
the ſaid Right Honourable Auguſtus Joln Hervey, 


and that the ſaid Right Hon. Auguſtus Jahn Hervey, 


notwithſtanding the Premiſſes, did, in the Years and 
Months 


18 


5 Right of this Lady, the Family; on the 


deceaſe of the Duke, ſiled a Bill in Chancery 
W againſt 


Months libellate, wickedly and maliciouſty boaft, 
and publickly aſſert, (though falſely) that he was 
contracted in Marriage to the ſaid Honourable Eli- 
zabeth Chudleigh, or that they were joined or con- 
tracted together in Matrimony : Wherefore we do 
pronounce, decree, and declare, that perpetual Si- 
lence muſt and ought to be impoſed and enjoined the 


.. faid Right Honourable Augu/lus John Hervey, as to 


the Premiſſes libellate, which we do impoſe and 
enjoin him by theſe Preſents, and we do decree the 


ſaid Right Honourable Auguſtus John Hervey to be ad- 


moniſhed to deſiſt from his boaſting and aſſerting, 
that he was contracted to, or joined with the ſaid 
Honourable Zlizabeth Chudleigh in Matrimony, as 


aforeſaid ; and we do alſo pronounce, decree, and de- 
clare, that the ſaid Right Honourable fuguftus John 
Hervq ought, by Law, to be condemned in lawful 
Expences made, or to be made, in this Cauſe, on 


the Part and Behalf of the ſaid Honourable Elizabeth 


Chudleigh, to be paid to the ſaid Elizabeth Chudleigh, 
or her Proctor; and accordingly we do condemn 
him 


1 
againſt het Grace, as being the hs ph 


| Honourable” | Auguftut Yobn "Hervey, E 
calling. herſelf Dutcheſs Dowager of Eng- 


on, in order to ſet afide the Jointure and 


Will, ſettled and demiſe d by the Duke in 


her Favour, declaring th that they ſhould 'pr6- 

| duee 
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him in ſuch 1 which we tax at, and 3 
rate to, the Sum of One Hundred Pounds of lawful 
Money of Great Britain, beſides the jExpences of 2 
Monition for Payment i in this Behalf, by this out defi- 
nitive Sentence, or final Decree, which we read ard | 


promulge by theſe Preſents. 8 
J. BETTESWORTH, 


Arthur Collier, | 
Pater Calveri, Y 18 E = 
Hilliam Hynne, | 11151 ie 


This Sentence was read, -promulged, and giyen 
by the within named Viear General, and Official 
Principal, on Friday the terith Day of Febraray in 
the Year of our Lord, One Thouſand, Seven Hun- 
ered, Sixty-nine, in the Dining-room adjoining to 

C the 
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duce Evidence to proye that a prior Marriage 
had been actually ſolemnized with the ſaid 
Honourable Auguſtus Jobn Hervey ; and 
that the Sentence in the Spiritual Court 
was obtained by Colluſion and Suppraſſion 
of Witneſſes. The Lady nevertheleſs ; plead- 
ed that Sentence, which Plea was ad- 

mitted by the Lord Chancellor, his Lord- 
ſhip deeming it a final Decree, | 


In regard to the Bill of Indictment, the 
Dutcheſs claiming Privilege as a Peereſs, the 


Bill was removed from Hzcks's- Hall to the 
Bar 


the Common Hall of Doctor, Commons, ſituate 
within the Pariſh of St. Benedict, near Paul's 
Wharf, Londen ; there being then and there pre- 
ſent the Witneſſes ſpecified in the Acts of Court, 
which I atteſt. 
MARE HOLMAN, Notary Publick, 
Deputy Regiſter. 
MARK HOLMAN, 
Deputy Regiſter, 


Fi. 

Bar of the Houſe of Lords, before 1 whom 
ſhe is to take her Trial on the'28th of 
February 1 776, in Weftminſter- Hall." Her 
Purſuers having fince amended their Bill, but 
the Court of Chancery will not decide upon 
the Merits of the Cauſe till after the Iſſue of 
the Trial before the Lords. It is neceſſary to 
add that her ſuppoſed Huſband, the preſent 
Earl of Briſtol, has not in the leaſt interfered 
in theſe Proceedings ſince the Deciſion of 
the Eccleſiaſtical Court; and that there are 
no Children by that perry oi if any mar- 
riage were CY ſolemnized. 8981 


The following is an authentic Copy of the 
Bill of Indictment: 
M1DDLESEX, ads 
"HE Jurors for our Sovereign Lord 
the now King, upon their Oath, 
preſent, that El:zabeth, the Wife of 


Auguſtus Fobn Hervey, late of the 
C 2 Pariſh 


n 
AO Pariſh of St. George, Hanover- Square, 
ia ite County, of Middhſex, Eſq. on 
the eighth Day of March, in the Ninth 
„Near of che Reign of our Sovereign 
. George the Third, now King 
of Great Britain, and ſo forth, being 


0 chen married, and then the Wife of the 
by aid Aaguſtar Ilm Hervey, with Force 
ih Pos Fn Arms, at the ſaid Patich of St. 
lk -, - George, Hanover-Sguare, in the ſaid 
| County of Middlſee, felonjouſly did. 
marry, and take to h uſband, Evelyn 


Pierrepont, Duke of Ving ſion, (the 

faid Auguſius John Hervey, her former 

Huſband, being then alive). againſt the 
Form of the Statute in ſuch Caſe made 
and provided, and againſt the Peace of 
our ſaid Lord the King, his Crown and 
and Dignity, And the ſaid Jurors for 
our ſaid Sovereign Lord, the now King, 
upon their Oath aforeſaid, further pre- 

\ 2s ſent, 
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ſent, that the ſaid Elizabeth, heretofore 
(to wit) on the fourth Day of Auguſt, 
in the Eighteenth Year of the Reign of 
our late Sovereign Lord, George the 
Second, late Kin g of Great Britain, 
and fo forth, at the Pariſh of Lainſton, 
in the County of Southampton, by the 
Name of Elizgbeth Chudleigh, did 
marry the ſaid Auguſtus ohm Hervey ; 
and him the faid Auguſtus Fobn Hervey, 
then and there, had for her Huſband ; 
and that the faid Elizabeth being 
married, and the Wife of the faid 
Auguſtus John Hervey, afterwards 
(to wit) on the eight Day of March, 
in the Ninth Year of the Reign of our 
ſaid Sovereign Lord, George the Third, 
now King of Great Britain, and fo 
forth, with Force and Arms, at the ſaid 
Pariſh of St, George, Hanover-Square, 
in the ſaid County of Middleſex, felo- 
niouſly 


a [ ut 
nioufly did marry, and take to huſband, 
the kid Evelyn Pierrepont, Duke of 
K ing fon, (the faid Auguſtus John 
Xx Herve, her former Huſband, being 
then alive) againſt the Form of the 
Statute in ſuch Caſe made and pro- 
vided, and againſt the Peace of our 
faid Sovereign Lord, the r now King) 
his Crown and % 
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The SPEECHES d RES O- 
LUTIONS, of the PEERS, 
relative to the Pha, Manner, and 


Time of Trial. 

N the 20th of November, the Order 

of the Day appointed by the Houſe 
of Lords for taking into Conſideration the 
Affair relative to the trial of the Dutcheſs of 
King on, Lord Mangſieid coſe, and in a very 
eloquent and learned Speech, ſtated to the 
Houſe ſhortly his Opinion of the Caſe, in 
the Light it preſented itſelf in that Stage. 
His Lordſhip firſt obſerved, that he had 
ſome knowledge of the Affair in his juridi- 


cal Capacity, that the preſent Dutcheſs of 
King ſton, then paſſing as the Wife of 


Auguſius John Hervey, had taken up ne- 


| ceſſaries; 
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ceſſaries; that the Cauſe coming in that 
Form before him, and the Matriage be- 
ng ſpecifically proved, Mr. Hervey was 
deemed the Huſband, and was of courſe 
ſubjected to the Payment of the ſpecific 


Demand. So it happened on ſome other 


tion of the Court of King's Bench was 
looked upon as Deciſive. So far (s his 
Lordſhip) we are to take it for granted, that 
the preſent Perſon, calling herſelf Dutcheſs 


Dowager of King fon, was married to Au- 
guſtus Jobn Hervey, now Earl of Briſlol. 


But, my Lords, when we take 'this for 
granted, we muſt look no further than the 
mere Facts as I have ſtated them. We are 
ſince judicially informed, that the Marriage 
on which thoſe Determinations were founded 
was in reality no Marriage. The Eccleſia- 
ſtical Court, wpon the moſt mature and full 
Hearing, has determined that the Parties 
were not legally married. This I look 

upon 


1 6 
upon as a Point not to be got over in the 
future Progreſs of this Buſineſs. For my 
Part, I recollect no Inſtance in which the 

Determination of the Eccleſiaſtical Court 
| has not been final and concluſive. I think it 
ought to be ſo on the preſent Occaſion 
but I will not attempt to lead your Lord- 
ſhips on a Point of ſuch real Conſequence. 
From this general State of the Queſtion it 
may be worth your Lordſhips while to look 
forward to the Conſequences. It will be 
underſtood by all Europe, ſhould your Lord- 
ſhips think proper to have the Dutcheſs of 
Ning ſton tried in the Hall, a Lord High 
Steward appointed, and all the Formalities 
conſequent on that Mode of Trial adopted; 
it will be underſtood, I ſay, that ſomething: 
very ſerious may be the Conſequence of her 
poſſible Condemnation ; but let us, my 
Lords, before we ſanction all thoſe folemn 
Solemnities, look forward to the probable 
Conſequences. In the firſt Place, though 
ſhe ſhould be found guilty of the Charge of 

D Bigamy, 


8 } 


Bigamy, as a Peereſs, by an expreſs Act of 
Parliament, the Puniſhment annexed to 
Felony with Benefit of Clergy, that of being 
burnt in the Hand, is remitted. This is, I 
preſume, ſo far as public Example, or with 
a View to deter others, totally unneceſſary. 
The next Object is to do juſtice to the Pro- 
ſecutor, ſo far as his Property is concerned; 
public Juſtice requires that he ſhould have 
every fair and legal Chance of recovering it ; 
but fo far as it regards the Proſecutor, let us 
ſee how the preſent propoſed Trial promiſes 
to be the Means of doing him juſtice. We 
will ſuppoſe the Culprit convicted of the. 
Charge brought againſt her, what End will 
that anſwer ? Her hereditary Fortune is not 
aimed at ; her real Eſtate will not be for- 
feited ; and her perſonal Fortune, if ſhe is 
proved Counteſs of Bri/to/, will certainly 
come, as of right, to her ſuppoſed Huſband, 
the preſent Earl. His Lordſhip then entered 
into 


| [ 19 J 
into a long Diſcuſſion to prove on how many 
different Occaſions the Attorney Genera] 
had a right to grant a Noli Proſequi, to ſtop 
criminal Proſecutions, He ſhewed the pre- 
ſent was one of them, becauſe it was 2 pti- 
vate Proſecution. He laid it down as Law, 
that the Attorney General had a Power of 
ſtopping all Proſecutions on Actions, for 
which private Reputation might be ſought, 

The preſent was one of them, he ſaid. 

The King might likewiſe do the fame, 

under his Sign Manual. So he might in 
other Inſtances, by the Authority of himſelf 
and Council. | 


Such were the general Ideas his Lordſhip 
threw out as leading to his Motion. —He 
obſerved, that the preſent Buſineſs was ſuch, 
that it was not neceſſary it ſhould encroach 
on the national Buſineſs, either before or 


after the Chriſtmas receſs _— He ſhould 
D 2 __ there- 


20 
there fore move, that Elizabeth, commonly 
called Dutcheſs of King flon, ſhould be 
tried at the Bar of that Houſe on Monday 
the 18th of December next; that the Lords 
ſhould be ſummoned two Days previous 
thereto, and every Day during the Trial; 
that their Lordſhips would attend in theic 
Robes, and not depart the Houſe without 
Leave; that the Uſher of the Black Rod 
ſhould keep the next Door to where he fits 
locked, and ſhould keep his Lobby for the 
Reception of the Priſoner ; that the Pri- 
ſoner ſhall be at Liberty to croſs-examine 
the Witneſſes viva voce; that Proclamation 
be made every Day, that whoever knows 
any Thing touching the Matter in iſſue, 
ſhall come into Court, and fairly and fully 
diſcloſe the ſame ; and that the Oath admi- 
niſtered to the Witneſſes on tle Trial, ſhall 
be in the following Words :—*© You mall 
true Anſwers make to all ſuch Queſtion, 
as 


L 21 ] 
as ſhall be aſked of you! touching the Mat- 
ter in Queſtion, and tell the Truth, the 
whole Truth, and nothing but the Truth, 
ſo help you God, and the Contents of this 
Book. Some other Formalities of till 
jeſs moment were mentioned by his Lord- 
ſhip; and the Motions being all agreed to 
without Oppoſition, the Houſe E 
about four o'Clock. 


The Dutcheſs of King//on having been 
taken ſuddenly ill on Sunday the 2d Day of 
- December, when at the Chapel Royal, her 
Phyſicians, on Account of the early Day ap- 


pointed for her Trial, were ordered to at- 
tend, and make a Report of the State of her 
Health; which the Lords received, and or- 


dered at the fame Time a Report of the 
Committee, which had been previouſly ap- 
pointed for taking into Conſideration the 


Manner and Method of regulating the Pro- 


ccedings to be obſerved at her Trial, 
As 


| [ .a2 3] 
As ſoon as the Docters Schombergh, War- 


ren, and Faalte, had retired from the Bar, 
the Order of the Day for receiving the Re- 
port from the above-mentioned Committee 
was read; and the firſt Reſolution they 
came to, being read a ſecond Time, a 
Pauſe of a Minute intervened before any 
Perſon roſe to ſpeak to it; which had the 
Appearance that it was expected the diſagree- 
able Taſk of riſing to condemn the Pro- 
ceedings of ſo very reſpectable a Committee, 
would have originated rather from ſome 
other than the noble and learned Lord who 
firſt took the Lead in this Buſineſs, and againſt 
whoſe Sentiments this Reſolution ſo ſtrong- 
ly. militated. The Reſolution was to the 
following Effect: That it appears to this 
Committee, that the Trial of Elizabeth, 
calling herſelf Dutcheſs Dowager of King- 
ſion, ought to be had out of the Chamber 
of Parliament, as it is too ſmall and incon- 
venient,” 


Lord 


1 

Lord Mansfield. I rife to give my Ne- 
gative to this Reſolution, firſt, becauſe I 
think the Committee have exceeded the 
the Order of Reference, and decided upon 
a Matter not properly before them ; and 
| ſecondly, becauſe I think there is not the 


leaſt Occaſion nor Neceflity for trying the 
Lady out of this Houſe.. As to the Order of 
Reference, it imported nothing more than 
that the Committee ſhould conſider of ſe- 
veral Circumſtances, relative and prepara- 
tory to the Trial, which had not been be- 
fore determined on by the Houſe, and 
which at the Time I moved the ſeveral Re- 
ſolutions, now on your Lordſhips Journals, 
I deferred for future Conſideration, as not 
then having formed any Opinion on them, 
The firſt of thoſe Reſolutions ordained; 
that the Trial ſhould be within the Cham 
der of Parliament, The firſt Reſolution of 
your Committee now reported, . contradicts 
that 
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that directly; for it ſays the Trial ſhall 
be had ou? of the Chamber of Parliament. „ 

This it does, to be ſure, in an indefinite 
Manner, without aſcertaining the Place 
where the Trial ought to be had; but it, 
nevertheleſs, contradicts a Reſolution taken 
in a very full Houſe, againſt which, as well 
as my Recollection ſerves me, not one diſ- 
ſenting Voice was heard; but even if there 
had, or that the Houſe had not been ſo well 
attended, the Effect would have been the 
ſame; for until the Reſolution had been 
reſcinded, it can require little Argument to 
prove, that it was totally Incompetent for 
your Committee to enter into any Conſide- 
ration relative to the proper Place of Trial. 
Your Committeè have therefore exceeded 
the Powers under which they were to act, 
The Reference did not, nor could not 
mean, that they were to conſider of the 

"'Þ | pro- 


r 

propereſt c or moſt convenient Place of Trial 
That proper Place had been already fixed by 
the Houſe 5 therefore, as long as the Reſo- 
lation remains on your Lordſhips Journals, 
no Proceedings could be had thereon. The 
Committee have exceeded their Inſtructions 
and of Courſe have acted irregularly. As 
to the Matter contained in ſaid Reſolution, | 
beſides the Irregularity, I cannot think it at 
all neceſſary, that the Trial ſhould be had out 
of this Houſe: I do not conceive that the 
Charge againſt the Lady has any Thing 
ſufficient to diſtinguiſh it from many others 
tried at your Lordſhip's Bar. Ia the Year 
1725, I was preſent myſelf, when Lord 
Macclesfield | was tried for a grievous Offence 
at this Bar; an Offence, conſidering the 
Office he then held, that of Chancellor of 
Great Britain, accompanied by ſeveral very 
gravating Circumſtances, for which he 
might have incurred a Fine that would have 

affected perhaps the Whole of his Fortune, 
E and 
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and conſequently have ruined and impoye- 
riſhed his Family, 'The Proceedings were 
by Impeachment, the moſt ſolemn Mode of 
Trial known under our Laws, The Proſe- 
cution was not carried on by Counſel, as it 
will be on the preſent Occaſion, but by Ma- 
nagers from the other Houſe, greater in- 
finitely. in Number, and requiring more 
Room, All Accuſations carried on by Bill 
of Attainder, are tried at this Bar, Lord | 
Strafford loſt his Head on the Event of ſuch 
a Mode of Trial; and ſeveral others I 
could mention, were it neceſſary, were tried. 
in the ſame Manner. If then Trials af- 
fecting the Fortune and Honours of a Peer 
of the Realm, working a Corruption of 
Blood, and a Forfeiture of Lands, have 
been tried in the Chamber of Parliament, 
will your Lordſhips think that a Trial, 
which on Conviction cannot he productive 
of any of thoſe terrible and important Con- 
ſequences, requires a greater Solemnity. 


. 

For my Part, I am of Opinion it cannot; 
for I remain ſtill convinced, that although 
the Lady ſhould be convicted of the Charge, 
the Event will Anſwer very few good Pur- 
poſes by the Way of Example. Such a 
Conſequence is, I believe, hardly expected. 
There never has ſuch a Thing before hap- 
pened, nor perhaps never will again. If it 
be meant as a Rule, it is, to my apprehen- 
fion, very improperly applied; for it can 
never work Reformation or Amendment 
among Perſons of a different or inferior 
Rank. They know the Mode of Proceed- 
ing, already determined on in reſpect of 
themſelves, ſhould they be called to Anſwer 

a Charge of a ſimilar Nature and the So- 
lemnities which may be adopted on this 
Trial can never poſſibly come home to 
them. The Inconvenience for Want of 
Room ſeems to be the chief Ground of this 
Reſolution; but that could be calily. re- 
medied. 


E 2 I re- 
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1 remember to have ſeen Galleries are» 
ed below the Bar for the Purpoſe of ad- 
mitting Auditors; and 1 have frequently 
pleaded under them myſelf, when J have 
attended as Counſel, Beſides theſe general 
Reaſons, a ſolemn Trial in Weſtminfter- Bl 
will be attended with a very heavy Ex- 
pence ; and I doubt much, if the Place of 
Trial ſhould be changed, and that the Ex- 
pence attending it had been foreſeen, 
whether the Lady would have ever been 
tried. Another Point that might have 
weighed with the Committee, was, perhaps, 
that Perſons charged with ſuch Offences 
' ſhould be made as public as poſſible, For 
my Part I think otherwiſe. If the Priſoner 
ſhould be innocent, and one Innocent muſt 
ſuffer more on ſuch an Occaſion than any 


other, her Misfortune muſt-be aggravated ; 


if ſhe ſhould. be found guilty of the Charge, 
or if ſhe is conſcious it will be made good, it 
is more than probable ſhe will fink under it ; 

then 
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then there will be no Trial at all, and every 
Argument of Solemnity and Example will 
be at an End. I muſt again remind your 
Lordſhips, that ſhould the Lady be con- 
victed, ſhe will ſuffer no Puniſhment what- 
ever. The Offence is a Clergyable Of- 
fence ; the corporal Puniſhment is remitted 
by Statute ; it will work no Corruption of 
Blood, loſs of Dower, or Lands. If her 
Marriage with Lord Briſtol ſhall be proved, 
her Goods and Chattels will become his 
Property, conſequently the Whole will have 
the ſtrangeſt Appearance imaginable. She 
will be brought to her Trial in JWeftminfter-. 
Lall, with all the Solemnities that can be 
conceived. The Eyes of Great Britain, and 
all Europe, will impatiently wait for the 
Iſſue; and, ſuppoſing the Charge attended 
with every poſſibie Circumſtance of Agera- 
vation ſhould be made good, what will be the 
Conſequence ?—ſhe will go off without any 
Degree of Puniſhment whatever, _ I have 
heard 


| „ 
heard within theſe few Days, that a Bill is 
inſtituted in Chancery, to prove that the 
| Sentence of the Eccleſiaſtical Court was ob- 
tained by Colluſion between the Parties, in 
order to ſet that Sentence aſide; but, ſup- 
poſing it ſhould be proved that the Sentence 
was obtained colluſively, I cannot ſee what 
Benefit the Promoters of this Proſecution 
will derive from it. The Proſecution is a 
private one, yet thoſe who have ſet it on 
foot can reap no Advantage from any ſuch 
Proof. I remember a Caſe, where a Perſon | 
indicted for forging a Will, produced the 
Probate of in Court, in bar of theInditment, 
and it was received as a good Plea, though 
it was believed he was guilty of this Charge; 
ſo in the preſent Caſe, though the Collu- 
ſion ſhould be made - manifeſt, the Mar- 
riage will remain confirmed under the Sen- 
gence, On the Whole, I cannot perceive 
that any one good Conſequence can poſſibly 


reſult from this Trial, either in a private or 
public 
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public Light; much leſs the Neceſũty of 
having the Lady tried in Meſiminſter- ball. 4 
in Preference to the Parliament Chamber. | 


For the Reaſons above aſſigned, I am for 


diſagreeing with your C me in Wh 
Reſolution, 


Lord Tyttletan.— ! will not pretend to 


fay, whether the Committee have exceeded 


their Power, or have gone out of the Order 


of Reference. If they have, it can make 


very little material Difference: The Defect 
can be readily remedied by Motion. I am 
always ſorry when J have the Misfortune to 
differ from the noble and learned Lord who 
ſpoke laſt, particularly on a Subject of this 
Nature. I am far from thinking the Offence 
ſo trivial, or the Conſequences ſo unintereſt- 
ing, as his Lordſhip has been pleaſed to repre- 
ſent them. I think the Offence an Offence of 
the moſt atrocious Nature, and immediately 
deſtructive of the great Bonds of civil Society ; 
and, in my Opinion, a Crime of the blackeſt 

Dye 


r 
Dye; for I know of none that exceeds it in 
Guilt, It is on this Account that I am for hay- 
ing the Trial carried on in the moſt public 
Manner, and with every poſſi ble Solemnity 
that this Houſe is able to give. The noble 
and learned Lord ſays, that ſuppoſing the 
Lady, calling herſelf Dutcheſs Dowager of 
Kingſton, ſhould be convicted of the Charge 
made in the Indictment, yet ſhe will eſcape 
unpunithed, I think very differently, on 
the Effect of ſuch a Conviction, from his 
| Lordſhip. I think it will be no ſmall 
Degree of Puniſhment, ſhould the Event - 
of the Trial go againſt her, that · the noble 
and learned Lord on the Woolſack will, 
after informing her of the Judgment of 
her Peers, aſk her whether ſhe has been 
ever before admitted to her Clergy; and, 
being anſwered in the negative, ſhall tell 
her, that her Puniſhment, that of burn- 
ing in the Hand, is remitted, on Account 
of her Rank; but that if ever ſhe ſhould 


offend again, on a Clergyable Offence, that 
ſhe 


4 
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ſhe will be liable to ſuffer the Pains and b. 
nalties of Death; of ſuffering, 8 4% Gam» _ 
mon Felon. I do not fay it Is Probabis that 
the Lady will offend agyin dn; this dpa 
other Manner; but 1 contend. itispofible;ſhs 
may; and under that poſſibility whatever _ 
the learned. and noble Lord; may cqperiye}J. 
inſiſt that fuch a Warning, feligered i 7 we 
Manner I have repreſented, wi will, be no / e, 


but a wech, frog: 77 exemplary, P ir 
went. 10 4 Peron, of Aer Ranks i, 
Lordſhip ſeems to be be 'ef Qpinige, chat the 
propoſed Solemnities 41 this Tah, Ai 8 
not, nor cannot. operate by; W gx ef, R 
ple, og Perſopg of jnferigr Nh, A. bes 
leaye to think it will. \Ithink-it will teach hs 
the Public: at dagen that the bightf are not ex: bi 
empt from Pünichmenf, if they ſhould trand- : 
preſs t the Laws; 3 andi it wall bkewiſe convince n 
them, that a as th e Laws "of their Country — 
are their common Security, ſo they! are the 


ommon Avenget of every Species of Guilt 
F and 


- 


found Reaſon for ſifting this Matter to the 


to diffolve Marriages by ſuch colluſive Ma- 


't; 1 
aid Injuſtice, [Bethe Rank of Fortune of the 
Offedders what it may. The noble and 
learned Lord, ſpeaking of che Suitinſtituted 
in the Court of Chancery, fays, that that 
Court is reſtticted in its Juridical Proceed: 
ings,” by the Sentence of the Eccleſiaſtical 
Court, which bas declared the Marriage 
void. Now, iy "Lords, if chat Sentence 
ſhould come dt to have been procured by 
Colluſion and Im poſition, that is afiother 


Bottom; for what would be the Conſe- 
quence of leaving it in the Power of Patties 


nagement as this? But that by previous 
Agreement, inlſhtuting a | Eaſe of Jactita- 
tion, where no Evidence appearing, only 
ſach as the Partics think proper to Pods 
the Eccleſiaſti Court, of Courſe, give a 
Sentence, and y are left at Liberty to 


marry again. If the Lady, i n ſuch a Caſe, 
| | _ ſhould 
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ſhould happen to have Children, tlie 
Law is deſeated, the true Line of legal 
Deſcent broken, and the next Heir at 
once robbed of his Honours and Eſtate, 
by thus introducing a. ſpurious Iſſue. 
This, I fay, my Lords, is a Matter that 


deſerves your Lordſhip's moſt ſerious Con- 


ſideration; and is by no Means of that un- 
important, trifling Nature, that it is to be 
attempted to be. repreſented, This Lady, 
or any other Lady, by ſuch Means as theſe, 


may have it her Power to render illegitimate 
- thoſe that are truly legitimate; and to 
tender ſpurious thoſe who have the moſt 
clear and legal Rights. For aught any 


thing your Lordſhips know, or can venture 
to foretel, if this Matter be not now pro- 
perly ſcrutinized, and enquired into, in 


twenty Years hence it may again preſent 


itſelf in a different Form, We may be 
called upon to decide on the Claims of dif- 
e | ferent 


1 
ferent Claiments, for thoſe Honours ; or for 
any other in which ſimilar Arts may be em- 
ployed to defeat the Deſcent. This Rea- 
ſon, united with ſeberal others, is one that 
has determined my Opinion on the Propriety 
of entering fully into the Merits of the 
Affair. If, upon Conviction, the Property 
of the Perſonal Eſtate ſhould appear to be n 
veſted in the Lady, by any particular Agree- 

ment, that is another Object worthy of No- 
tice; and what I think, were there no other, 
ſhould urge us to ſee that the Claim which 
the Crown is entitled to make by the Attor- 
ney General, ſhould be fairly and fully. main- 
tained, The great Expence of a Trial in 
Meſiminſter-Hall is another of the noble 

Lord's Objections; but I am Confident ſuch 
a Confideration will never weigh with his 
- Majeſty, when Juſtice. is the Object to be 
obtained; and that Species of Juſtice: too, 
which im its Conſequences may be of ſuch 
ſingular Importance ta the Nation at large. 
| There 


„ 
There are other Matters of a private 
Nature, which are not totally unworthy of 


your Lordſhips Notice. The Suit the noble 
Lord ſpeaks of can never come to a Hear- 
ing, till your Lordſhips decide on this Mat- 
ter; for as the Lady is not obliged to 
anſwer upon Oath, ſhe will of Courſe 
anſwer to the Bill filed againſt her in the 
Court of Chancery, that ſhe cannot give in 
a full Anſwer till this Houſe ſhall deter- 
mine. In this View again, the public Ad- 
miniſtration of Juſtice will be retarded. In 
one Event, if ſhe ſhould be acquitted, there 
is at once an End of the Matter ; in the 
other, if ſhe ſhould be convicted, that 
Conviction will be Ground for a Civil Pro- 
ſecution for the Recovery of the real Eſtates. 


On the whole, my Lords, I molt ſincerely 
wiſh that the Affair may be fully and fairly 
inveſtigated; that the Trial may be, in 
the moſt public Manner, accompanied with 
every poſſible Solemnity; that it may not 

prevail 


| ( 38 ] 
prevail in general, that this Houſe, depatt- | 
ing from its Duty and known Love of 
Juſtice, ſhould chuſe to huddle the Affair 
up, by having none, or at leaſt very few 
Witneſſes, to their AW Ka and the 
Ground of their nnen. l 


t 


Lad e "= 1 have bad | 
the Misfortune to be ſo much miſunderſtood 
bythe, noble Lord, or that! it ſhould go out of 
this Houſe, that I. had offered a Syllable in 
Extenuation of the Crime; onthe Contrary, if 
any Act of Colluſion ſhould come out, and 
it ſhould be made appear that the Eccleſi- 
aſtical Court was impoſed on by the Parties, 
and made to pronounce Sentence upon falſe 
Information, it would be a very great Aggra- 
vation of the Offence, nay, of a much blacker 
Dye than ſome Offences the Law defines and 
pronounces Murder. His Lordſhip ſtates 


another Argument, in which he is, I think, 
coy 
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equally miſtaken, and would with me ope- 
rate in a direct contrary: Manner from what 
he ſeems” to wiſh.” He fays, the Cauſe in- 
Ktuted in the Court of Chancery cannot 
proceed, and that the Lady) s Conviction 
will be a Ground for civil Proſecution. 
That is one, and indeed the chief Exception 
J have to the Trial, for T ſhall ways" be 
againft criminal Proſecutions, as laying a 
Ground for purſuing and maintaining civil 
Claims. The noble Lord ſays, that it is in 
the Power of tliis Houſe to add to the Pu- 
niſhment, ſhould the Lady be convictetl. 
I doubt that this Aſſertion can be juſtified 
in Law. 1 know of but one (fot chere is no 
Precedent throughout the whole Bufinefs 
0 direct us) and that is the Statute of Eli- 
zabetb, which empowers Juſtices of the 
Peace to commit Perſons convicted of Cler- 
gyable Offences to Priſon, for a TI me not ex- 


ceeding twelve Months. The Words of the 
Act 
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AR are, all Rogues, Vagabonds, &c. I believe 
it would be difficult, by any ana lagous Rea- 
ſoning, to prove, that the Act alluded to 
veſts ſuch a Power in this Houſe, over its 
own Members, As to the general Motives for 
making the Trial as public and folema 
as poſſible, I fee very little Weight in them. 
Great Numbers of People may be accom- 
modated in the Galleries; and as to the 
Preſervation of Deſcents, that Part of the 
noble Lord's Argument comes to Nothing 3 
for the Marriage Act has obviated every 
Inconvenience, were any ſuch to be dread- 
ed. It provides, that all Marriages , ſhall 
be publicly ſolemnized ; that there muſt 
be a Licence granted; that the Parties muſt 
muſt be known to the Clergyman, or Reſi- 
dent in this Pariſh ; that there muſt. be a 
Publication of Banns ; and that the Whole 
muſt be authenticated by a Regiſter, 4 


Lord Sandwich.—I happened to come 
down to the Houſe the Day the Committee 
was 
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was to ſit, and, going up "Lies. before they 
proceeded to Buſineſs, they did me the Ho- 
nour to vote me into the Chair, We were 
fully aware that the Houſe had ordered the 
Trial to be had in the Chamber of Parlia- 
ment ; but when the Plans were ſubmitted 
to our Conſideration, we perceived, that there 
would not be ſufficient Room for the Coun- 
ſel and the Parties ; ; the Space at. each Side, 
according to the Plan delivered to us, not 

having Room for above twenty Perſons at 
each Side. Whatever we did, therefore, 
was merely to to expreſs our Sentiments as 2 
Ground for future Conſideration. 1 do 
aſſure your Lordſhips, that it was a reſpecta- 
ble Committee ; and that there. was not 
one noble Lord preſent, who did not unite 
in Opinion, that the Parliament Chamber 
was too ſinall, and i in every Reſpect incon- 
venient. As to the Refolutions, all I have 
to ſay concerning them is, that I was the 
Inſtrument employed to lay the Senſe of the 
G Committee 
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Committee before the Houſe 3 3 att cannot 


help declaring, that both now and then, 
in my Opinion, Waftminſterhalt is is a much | 
more proper Place for the Trial than the 


Parliament Chamber ; for undoubte ly. the 
Nature of the Charge and the Rank of the 


Perſon, require and call for the moſt public 
and ſolemn Trial.—It is always with the 
greateſt Diffidence 1 ever differ from the 
noble and learned Lord; and now probably! 
am wrong, T hope therefore the noble Lord 
will believe, 1 ſuggeſt what 1 am going to 
offer, more in order to gain Information, 
than by Way of maintaining any ſittted 
Opinion of my own. The Matter I allude 
to is his Lordlhip' 8 aſſerting, that the Mar- 
| riage Act will prevent every poſlible Evil, 
that might otherwiſe ariſe by inſtituting 
" Cauſes of Jactitation in the Eccleſiaſtical 
Court; and obtaining Sentences there by 
Means of Colluſion and Impoſition. I date 
wy I am . but I have hitherto ima- 


w 


gined 


1 Þ 
gined, that Marriages ſolemnized beyond 


Sea, or in Scotland, are valid and binding | 


here, or within the Kingdom of England, 


notwithſlanding the Proviſions of the Mar. 
riage Act, ſo that they be legally 2 — 
according to the municipal Laws of the re- 


ſpectiye Countries where the Ceremony. is 
performed. P95, V 


| Lord Mansfield,—The noble” Lord b 
partly right; but he miſunderſtood me, I 
laid down the Rule as a general one, not as 


applying to every poſſible Exception that 
that might ariſe; and the Inſtances the no- 


ble Lord ſuppoſes, do not come within 
either the Rule or the Exception; for in 


the Caſe of the Lady, who is the Subject 
of the preſent Debate, her ſuppoſed Mar. 
riage with the preſent Lord Brifol was never 
publicly declared ; ſhe always continued 
to live. as a ſingle Woman till the Matter 
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came to be litigated, and was brought be: 
fore the Eccleſiaſtical. Court; whereas in 
Marriages ſolemnized beyond Sea, the 
Parties are ſuppoſed to live in a public State 
of - nene qi 


The Lord Chancellor. After what has 
been urged this Day, there can be no Doubt 
that the Charge ſtated in the Indictment is 
of ſuch a Nature, though it ſtood alone, as 
to demand your utmoſt Attention; but, 
when coupled with the Circumſtances of 
Collufion and Deceit, which is the true 
Ground of this Proſecution, I am ſatisfied 
there is not a noble Lord in this Houſe who | 
can think of it without Horror. The 
Crime itſelf, however odious ſoever jt may 
appear, ſrems nothing when compared with 
the aggravated Means, employed to enſure 
it Succeſs, and put it beyond the Power of 
Diſcovery or Detection. I am clearly of 
Opinion that this Trial ſhould be accom- 

panied 
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panied with every poſſible Solemnity 2 
that Nothing ſhould be omitted to convince 
the Public that Juſtice only was wiſhed or 
intended on either Side, or that any Thing 
was meant to be ſuppreſſed, I cannot but 
think the Puniſhment, though it ſhould be 
productive of no further Conſequences but 
bare Conviction, will be very heavy. The 
Infamy attending it ſurely is ſomething, 
were it to reſt there; and if it ſhould reach 
all or any Part of the Lady's F. ortune, it 
muſt be very ſeverely felt. On the Whole, I 
do not think the Parliament Chamber at all 
calculated for this Buſineſs; and ſhould the 
aggravating Circumſtances, that the Sen- 
tence was obtained colluſively, turn out to 
be true, I confeſs the Words of a great 
Lawyer, reſpecting a Perſon who married 
(or debauched) his Siſter-in-law during the 
Life-time of his Wife, ſeem extremely ap- 
plicable, that the Crime was in itſelf of the 
worſt Complexion, but attended by this 
Circums . 
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Circumſtance, at became ſtill, if poſſible, a 


| Kopſhad Times, more. odigus and cini, 


0 felt ol ſall not enter into 
any Diſcuffion of the Subject, reſpecting 


Crime with which the Lady is charged; 


neither ſhall I now give my Opinion, whe- 
ther Weſtminſter-hall or the Parliament 


Chamber is the moſt proper Place for the 


Trial. I ſhall reſerve myſelf to ſpeak to that 
Queſtion, when it comes properly and re- 
gularly before the Houſe. The Queſtion 


now immediately under Conſideration, is 


ſolely confined to the Conduct of the Com- 
mittee, to determine whether they have not 
exceeded their Powers; and inſtead of adher- 
ing to the Order of Reference made by the 


Houſe, have obeyed that Order, or have not 


rather controuled our Proceedings. In my 


Opinion they have; and, by ſo doing, have 


acted irregularly ; for which Reaſon, when 
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the Queſtion comes to be put, I ſhall vote 
for diſagreeing with the Reſolution now be- 
fore you, I look upon myſelt by no Mean 
precluded by that Vote for giving my Opi- 
nion for preferring Weſtminſter bull to the 
Parliament Chamber, nor fot the latter ire 
Preference to the former, when that Point 
ſhall come to be diſcuſſed, I", however, 1 
imagined that the Puniſhment! of the Offence 
immediately depended on the Mode of So- 
jemnity of the Trial, I own, very fairly, 
the Nature of the Charge, and the Circum- 
ſtances of Aggrayation ſuppoſed to be com- 
bined with it, ſeem to me to call for the ut- 
moſt Severity it is in the Power of this Houſe 
to inflict. But reſerving my decided Opinion 
an thoſe Points for its proper Place, L again 
repeat, that the Proceedings of the Com- 
mittee ſeem totally irregular, and as ſuch I 
ſhall give my Vote for diſagreeing with the 
Reſolution now reported. 


Lerd 
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Lord :Gower.—I came into the Com- 
mittee Room before it roſe, and, as one 
who attended, am anſwerable in Part for 
the preſent, Reſolution, though I had no 
direct Hand in framing it. On Reconſi- 
deration, I think the Committee exceeded 
their Powers, and am therefore very ready 
to acquieſce in the Sentiments of the noble 
and learned Lord who firſt ſpoke in this 
Debate. As to the Place where the Trial 
ought to be had, I muſt confeſs, I am for 
every poſſible Solemnity imaginable, and 
am for having it attended by every Ad of 
Notoriety the Enquiry into a Charge of fo 
atrocious a Nature moſt loudly calls for. 


Lord Weymouth.—lI do not rife to pay any 
Cenſure on the Conduct of the noble Lords 
who compoſed the Committee. I am con- 
vinced that. they acted by Miſtake, and 
offended againſt the Order of the Houſe, 
on an Idea that the Place proper for the 

Trial 


. 

Trial, not the Accommodation of the 
Counſel, Witneſſes, Agents, &c. was what 
was properly referred to them. This laſt 
was clearly the Object which the Committee 
was confined to. They went beyond their 
Inſtructions, and of Courſe have ated irre- 
gularly. On this Ground alone, I ſhall 
vote againſt the Reſolution, reſerving my 
definitive Opinion till the Matter ſhall come 
before the Houſe in another Form. If any 
noble Lord on that Committee had wiſhed 
to bring the Point fairly into Diſcuſſion, the 
regular Way would have been to move to 
have the former Order diſcharged, which 
appointed the Trial to be had in the Parlia- 
ment Chamber, Much Streſs has been laid 
on the Heinouſneſs of the Crime, and [ think 
with very great Juſtice.; but this has been 
made Uſeof as an Argument to prove what ?— 
that the Lady ought to be tried in Veſtmin- 
Aer-ball. A very ſtrange Concluſion indeed, 
as if there were any Thing miraculous or 

H taliſmanic 
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taliſmanic in tlie Air of Ihe Mas bal 
more than in that of this Houſe, In my 
Apprehenſion, the Crime, the Proc fs, the 
Means of diſcovering the T ruth, will be 
the ſame in ont Place'as the other. How. 
ever, that Matter being no Patt: of the pre- 
ſent Cbnfderation, 1 do not mean to give any 
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Opinion. bn n all! it Comes Properly before 
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Lord Catlicart There was hot the leaſt 
Itemtidn 4 in the Cbinthittee to paſs: any Cen- 
ſure on this Order thdved for by the noble 
and learned Lotd the firſt Day this Buſineſs 
eame before the Houſe. The Reſolution 
now ſo mach cenſured, makes its preſehit 
Appearance by Miſtake; and it his happened 
in this Manner When the Reſolutions 
were drawn up, the Clerk was ordered to 
tranſcribe them; büt as it is our Misfor- 
urne at pteſent to have but õne Clerk, he 
was obliged to cone hete to attend his Duty, 


Perſon to copy. This Perſon miſplaced the 
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by which Means he was under the Neceflity 
of giving the Reſolutions to ſome, other 


preſent Reſolution, and put it firſt, inſtead 
of giving it the laſt Place, as you will fee by 
peruſing the Reſolutions ; ; for all thoſe that 


follow, ſuppoſe that the Trial is to be held 
in the Parliament Chamber, while the firſt 


aſſure the noble and learned Lord, ci the 
Committee endeavoured to Act i in the, beſt 
Manner, z; and the Ground of this Reſolution 
wag, that, no Precedent could be: found, 
where apy Peer..or Peereſs had been. gried 
for. a; c, Offence, buf in Welminſtet- 
ball e. And. ig their Reſearches, they: per: 
cciyed, that the Committee appointed , to 
draw. up Reſolutions for ordering and di- 


recing Lore Macclesfield, 8. Trial, have. ſtated 
the ſame, in their Report. This, united 


wich che Want of Room below the Bar, was, 
1 aſſure - your Lordſhips, what determined 


2 a your 
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your Committee to come to the preſent 
Reſolution. 


Lord Dudley.—For my Part, I do not 
think that the Committee by any Means 
exceeded or went out of the Order of Re- 
ference, Perſons from the Board of Works 
attended for the Purpoſe of ſhewing the 
Space allotted for "Counſel, Witneſſes, &c. 
and it appearing fo very ſmall and inconve- 
nient, as well as for the weighty Reaſons 
urged in the Courſe of the Debate, we 
thought proper to come to this Reſolution, 
I dare fay there is not a noble Lord who 
was preſent at that Committee, has heard 
ay Thing this Day to induce him to alter 
his Sentiments. In that Perſuaſion,” when 
the Reſolutions now before the Houſe are 
diſpoſed off, I mean to give Notice, and fix 
a Day, for taking the Senſe of the Houſe, 
which is the proper Place for the Trial of 
Elizabetb, calling herſelf Dutcheſs Dowa- 


get 
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ger of King ton. He made the Motion 
afterwards, and the ſame was ordered to be 
taken into Cou fideration on 7. . 183 


Lord Mansfi-ld. —The noble Lord (Lord 
Cathcart) need not have given any Aſſurance 
that there was no Intention of paſſing a 
Cenſure on the Motion made by me, and 
carried in a full Houſe, for trying the 
Lady in the Parliament Chamber, I never 


ſuppoſed- any ſuch Thing. It was not my 
Act, but that of the Houſe : I was only the 
Mover. 1 do not mean to trouble myſelf 


any further about it, nor ſhould I now, were 


it not that the Order-of the Houſe is con- 


cerned, All T have to add, is, that if Ex- 
pedition is looked for, the Preparations ne- 
ceſſary to be made for a Trial in Weſtminſler- 
Ball will rather retard than accelerate the 
Buſineſs. 


The Queſtion was then put on the firſt 
Reſolution, and unanimouſly diſagreed to. 
The 
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| — Reſolution of the Committee 

6: that Elizabeth, calling, herſelf 

e ele Dowager of Ning ſtan, ſhould, on 

her Appearance at the Bar, on the Day of 

her Trial, be taken into the Cuſtody of the 

Gentleman Uſher of the Black Rod; and in 

Caſe the Trial ſhould continue more than 

one Day, that the ſhould be committed 
to the Tower. - 24944 1 att 1112 


1-off ai 

ay Man field bjeftedt to this Reſolution, 
and moved, that the | Houſe do. diſagtee to 
that Pact of it relative to committing} the 
Lady to the Toer. He oppoſed it on the 
Grounds of the Fatigue it might Occaſion to 
the Priſoner; and the Difficulty of rendering 
her up to the Lieutenant of the Tower by 
any Order made now, as ſhe was 
upon Bail. b:239? 


The Lord Chancellor faid, he fam - no 


| Difficulty at all 29 8511 e the M ode pro- 
8 poſed 


1 
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poſed 3 dor be had dy the Circuits 


the firſt Dy the Ball came into Court and 
diſcharged themſelves, by ſurrendering or 
delivering the Priſoner into the Hands of 
| the Proper Officer, who, if the Trial did 


not come on that Day, took the Priſoner 
into Coſtody, and Held them in Confine- 


ment! till they were tried. 


NN Manifeld again obſerved, that what 
the noble and learned Lord ſtated was 
perfectly right; but bis Argument went 
to prove, that no Order for the future Con- 
finement of the Pciſoner was ever made, 
till the Priſoner was ficſt ſurrendered and 
brought into Court, in Diſcharge of the 
Bail; therefore the proper Mode of Pro- 
ceeding would be to wait for that Event, 
and, when it arriyed, either to take freſh 


Bail, or commit the Lady to the Tower. 
The 


| 11 ; 
The latter Part of this Reſolution was diſa- 
greed to; and it only orders, that the Lady 
ſhall, on her Appearance at the Bar, be taken 
into the Cuſtody of the Black Rod. x 


The other Reſolutions of the Committee 
which followed, were ſeverally reported, 
and agreed to Theſe were in Subſtance, 
that no Perſon whatever be admitted 
above the Bar but a Peer of Parlia- 
ment ; that no Perſon be admitted about 
the Throne but Peers of Great Britain, 
not ſitting in that Houſe, and Peers eldeſt 
Sons, or their Heirs apparent ; that a Rail 
be erected from the End of the Arch- 
biſhops Bench to the Woolſack, (to pre- 
vent their Lordſhips from crouding about 
the Fire ;) that the Side-Doar next the Black 
Rod's Seat be kept open; that his Majeſty 
be addreſſed to give Orders for a Party of 
the Guards'to attend ; and that all the Ave- 
nues leading to Houſe be kept open, 


( 9 J 
On the 14th of December, The order, of 
the Day being read, Lord Dudley, purſuant 
to the Notice he had given on Tueſday De- 
cember 12, moved, © That the Parliament 
Chamber being too ſmall and i inconvenient, 
« for the Trial of Elizabeth, calling her- 
« ſelf Dutcheſs of Kingſton, and indicted 
& by the Name of Elizabeth Her vey, Wife 
of the Honourable Auguſtus John Hervey, 
now Earl of Br ol, and it being unpre- 
« cedented,. that, any Peer or Peereſs of 
« this Realm, indicted for F elony, has been 
« tried in the Parliament Chamber. Or- 
« dered, That the ſaid Trial be in Je 7— 
75 ninſter- fall, on the 24th of January next.“ 
His Lordſhip ſupported his Motion in the 
following Speech: 


% 
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L o D D U D L E Y. 
8 Tun Refolution of your, Committee re- 
ported on the laſt Day we ſat on this 
Buſineſs, being pronounced irregular, pre- 


vious to ſtating the Grounds of the Motion, 
I ; which 


16 8] 
Which 1 ſhall ſubmit to your Lordſkips, 
before I ſit down, I think it incumbent on 
me, as ſerving on that Committee, to point 
out the Cauſe of that ſeeming Irregularity, 
and the apparent Contradiction there was 
between the firſt Reſolution of the Com- 
| mittee and the Order under which they 
aged.” In the Firſt inſtance, they proceed- 
ed to call the Officers of the Board of Works 
before them, and to examine the Plan and Ac- 
commodations of a Trial had in the Parlia- 
ment Chamber. After ſuch a Space had 
been allotted for the Priſoner and her At- 
tendants, for the Counſel, Witneſſes and 
Agents, ſuch a Space for the Perſons attend- 
ing the Trial to paſs and repaſs, it was found, | 
that there would be no Room for the 
Admiſſion of Auditors of any Rank or Con- 
dition whatever; or that if there might for 
a few, it would be impoſſible to draw any 
Line to aſcertain who they ſhould be. Be- 
ſides, it was conſidered, that on Account 
of the Sex of the Priſoner, it would be pro- 
per 


L 59 J. 
per to have a Room apart, where, on ſome 
Occaſions, it might be.. improper to admit 
any but her Female Attendants. She might 


be taken ill or indiſpofed in the Courle of 


her Trial ; ſhe might want—to withdraw 
for other Purpoſes, in which Caſe it would 
be proper for her, to have a Room ſecluded 
from the Intercourſe . of even her. own 


Counſel or Agents, which, if the ſhould be 


tried in the Parliament Chamber, could 
not be the Cafe, no ſuch Room being to be 
had. Thoſe Reaſons united to induce the 
Committee, after ſtrictly complying wich 
the Order of Reference, (for all the follow- 
ing Reſolutions were framed on the Ground, 


that the Trial. was to be, had in the Parlia- 


ment Chamber) to ſubmit to the Houſe the 
Inconvenience of holding the Trial in the 
Place appointed, not with an Intention of 
exceeding their Inſtructions or controuling 
the Order of the Houſe, but barely to ſtate 
an Opinion relative to what was the Reſult 
of their Enquiries, The Effect of all chis 

12 Was 
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was, however? deſtroyed by a Miſtake of 
the Clerk Who tranſcribed 1 the Reſolutions; | 
for inſtead of placing the Reſolutions ſtat- 
ing the Inconvenience laſt, he placed i it the 


firſt, and by that Means the whole together 


abies 


carried an Appearance of "Abſurdiry and 


Contradiction, only to be Teconciled and 
explained in, the Manner I have now re: 
lated. We had, another Point in View, 
though as we looked upon ourſelves i in ſome 
it no Fart of our Report, that was after the 
moſt minute Reſearches, we could not find 
2 fingle Precedent of a Peer or Peerels 
being, tried for Felony in the Parliament 
Chamber, 1 am therefore of Opinion, that 
Tam, well 5 N in Rating in 1 the — — 


ne 


ſhips, that ie Place of Trial is unprece- 
dented. There were befides ſome Matters 
meniioned- by a noble and learned Lord, 
whom 1 do not now fee in his Place, (Lord 
Mansfield) that were far from ſtriking me 

| in 
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in the fime Manner they did that foble Lord: 
It was fald that the Trial would not probably 
laſt Half an Hour. Now I underſtand that it 
will'be of much longer Duration, And may 
be protracted to the Length of two or three 
Day s, if not more, ſhould the Proofs come 
out that are erpedted to be adüced. The 
Tr al Was, 75 remember, Herbie treated 


* 


. it no ſerious 5e and of | 


Chile requirit ng Klone of thoſe Solemnities 
uſual c on fimilar Occifions 3 but in this again 
1 differ very widely from the noble and 
learned Lord, for I think a Conviction for 
F elony, pronounced by your 'Lordfhips, 
as the firſt Court of Criminal Tudicature a 
very heavy Puniſhment, a Puniſhment that 
the moſt obdurate muſt very ſenſibly feel. 


1 ſhall not ſpeak of any of the other Conſe- 


quences ſuch a Conviction would be produc- 
tive of, as that is no Part of our preſent 
Conſideration. It is ſufficient to obſerve, 
that the Offence with which the Lady is 


charged, 


th £ 
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charged, is of the blackeſt Dye, and ſaid 
to be attended with the moſt aggravating 
Circumftances of Criminality, that the Trial 
ſhould be had with all poſſible Solemnity 
fuch a Charge demands, If your Lordſhips 
ſhould determine that the Place of Trial ſtill 
remains at your on Option, I have one of 
the greateſt Authorities. to ſhew that you 
cannot diſpenſe with the uſual Form of ap- 


pointing a Lord High Steward. Lord Coke 


ſays, Though the Houſe, of Peers haye a 
Right to try one of their own Body at the 


Bar of their.own Houſe, yet there maſt be 


a Lord High Steward appointed to, prefi de 
at ſuch Trial.“ On the whole, my Lords, 
taking the Inconyenience, the Point, of 

Precedent, and the Solemnities required on 
ſuch Occaſions, Time. immemorial, 1 thall 
move you, © As the Chamber of Parliament 


has been found an inconvenient Place, and | 
as it 18 uaprecedented totry aPeer or Peereſs, 


indicted for Felony, at the Bar of this Houſe, 
that Ehzabeth, calling herſelf Ducheſs. Dow- 
 ager - 
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ner of King fton (indicted by che Name of 
Elizabeth Hervey, Wife of Auguſtus Jol 
Hervey, Eſq; now Earl of Briftol, and one 
of the Peers of this Realm) be on Wednef- 
day the 24th of N next, in n We amin 
ter Hall. RK 
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Lorp MABCHMONT: 


« I do not riſe to oppoſe the whole of the 
noble Viſcount's Motion, though I think it 
is exprefſed in harſher Terms than I would 
wiſh to ſee adopted by this Houſe on the 
preſent Occaſion. What I riſe chiefly for 
is, one of the Grounds on which it is main- 
tained, that of its being unprecedented to try 
a Peer charged with Felony at the Bar of 
this Houſe; becauſe I believe I ſhall be 
able to ſatisfy your Lordſhips, that the pre- 
cedents all tend the other Way. From the 
earlieſt and moſt authentic Records, fo early 
as the Reign of Richard the Second, we 
find that no one Place or Chamber had a 
Preference of another, for that the Choice 
entirely 


t K 
entirely reſted i in the Houſe. This is pla ing 
from their Lordſhips appointing the Cham- 


bre Blanche for the Trial of the Earl of 


Arundel, which could never have been 
the Caſe, if the conſtant Uſage had Foen t to 


try Peers in Me flminſter-hall. On the Point 


of Inconvenietice, I ſhall ſay nothing. The 
Parliament Chamber may be inconvenient, 


the Solemnities of the Trial may require 
more Room and Accommodations than this 


Houſe will permit; but what I contend is, 


that the Poſition lated in the Motion, 
« \that it is unprecedented, &c.“ is falſe in 


F act, and that it is competent to this Houſe, 


and not contradifted by Precedent; that it 
may, by Right and ancient Uſage, appoint | 
the Trial to be held in any Chamber your 
Lordſhips ſhall judge fit. But let us, my 
Lords, come nearer to our own Times; let 
us refer to the well known Caſe of the Farl 
of Straffer d, who being ordered to be tried 
at the Bar of this Houſe, the Commons ob- 


jected o it; and after ſeveral Reſolutions 
taken 


\. 
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taken by both Houſes on the Subject, a 
Conference was appointed, at which the 
Proof was put on the Commons to eſtabliſh. 
the Precedent. And when the Earl of Bath 
reported ihe Proceedings, it appeared the 
Commons were obliged to reſt their Argu- 
ments ſolely on the Ground of Convenience. 
Such was the Temper of the Times, joined 
perhaps to the prevailing Diſpoſition of the 
Houſe at that Time, that their Lordſhips 
conceded, and the Trial was held in Weft. 
minfter-hall. The Reaſons afligned by the 
Commons, befides the Argument of Incon- 
venience, were ſimilar to ſome of thoſe now 
urged. The neceflary Solemnity was much 
inſiſted on, ſo was the Popularity. What 
was the Conſequence of this firſt Conceſſion, 
which was followed by ſeveral others, is 
totally needleſs to repeat. A Caſe of a 
fimilar Nature happened the very next 
Year, more immediately applicable to one 
Part of the preſent Motion ; that was the 
Caſe of Lord Mordaunt for Felony. Here 
the ſame Controverſey was renewed, and 
K con- 
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| continued from the Beginning « of 1641, to 


June 1642, when the legal Government be. 


ing overthrown, the Matter never came ta, 


be finally ſettled. On both thoſe Occafions 
the great Selden, to whom your Lordſhips 
are ſo much indebted for the very valuable 


Manuſcripts now in your Poſſefſion; and 


who had twenty Years before received the 
Thanks of both Houſes, for his uſeful and 
learned Reſearches i into he ancient Records 
of the Kingdom, particularly into thoſe re- 
ſpecting the Origin of Parliaments ; was an 
active Member of the other 7 and 


would, it may be well preſumed, have 


maintained the Aſſertions at the Conference, 
if in his Power. That not being the Caſe, 
Jam, I think, warranted, as well on that 
Account as that the Commons themſelves 
gave up the Foint in Controverſy, and 
reſted all upon the Argument of Incon- 
venience and Popularity, in affirming that 
it is not vaprecedented to try a Peer or 
Peerefs indicted for Felony at the Bar of 

this 
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this ] Houſe. The Precedents now dude 
to prove this, though neither of the noble 
Lords were tried here, for the Reatba' be- 
fore aſſigned, their Lordſhips having relin- 
quiſhed i in one Inſtance | on. the Ground of 


Convenience, and in the other the Matter 


having dropped, and in. both, the Houſe 
having manifeſted a Spirit of i1 improper Con- 
ceſſion, which, in the End, terminated in 
their own Ruin and Diflolution ; not, how- 


ever, objecting to the Ground of Inconve- 


nience, if the noble Viſcount conſents to 


withdraw that Part of bis Motion reſpecting 


the Precedent, though I think it will ſtill 
have the Appearance | of Harſhneſs, I ſhall 
not be for diſagreeing to the Motion thus 
amended,” 


Lo RD G O W E R. 

« ſtill remain of my former Opinion, that 
77 Amin ſter-hall, on the Ground of Solem- 
nity and Convenience, is much a fitter Place 
for the i tended Trial than the Bar of thi 
111 
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Houſe. The noble Earl who "ſpoke laft, 
has, indeed, confeſſed this in Part. 1 wal 
not enter into a View of the noble Earl's 
Sentiments. It is enough to ſay, that the 
Committee have declared their Opinion, that 
the Chamber of Parliament is'inconvenient ; 
and that no ſufficient Reaſon has been yet 
aſſigned to ſhew that the Trial ought not to 
be held in Ve Pminſter-hall* * I muſt however 
obſerye, that the State of the Lady's Health 
is at preſent very precarious and that her 
Mind is fo far affected, as to render her very 
unfit for making her Defence againſt a 
charge of ſo heavy and conſequential a Na- 
ture. It is my Opinion, therefore, before 
we take any other Steps, except appointing 
the place of Trial, that we ſhould call upon 
her Phyficians, ſome Day between this and 
the Receſs, to know what Condition ſhe is 
in, and whether ſhe will be able to undergo 
the Fatigue of a Trial, ſo early as the Day 
appointed in the Motion. Tf ſhe ſhould, then 
it will be Time enough to enter upon the 
Con- 
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Conſidetation, ambilcdide upon the Mos, © 
and all the other Circumſtances conſequent 
upon a Tiial in Mefminſter hall. Showlll 
the noble Viſcount approve af this Pop- 
ſition, and conſent to reſt ſatisſied with this 
firſt Motion, reſpecting the Place of Trial, 
till we have an Opportunity of learning 
from the Lady's Phyſicians her then State 
of eppes. 1 e pr buen 
aſſent. Ww 4 
2 „need Fran 
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be noble Bal who objedteroth Word 
unprecedented in my Motion, has taken great 


Pains to he, that this Houſe have claimed 


a Right ef trying their Members where they 
pleaſed. If his Arguments went only to 
that, I ſhould very readily acquieſte. The 


Pofition contained in my Motion, does not 
contradict that: it only ſtates a Fact, and 
I defy his Lordſhip to quote a ſingle In- 
ſtance in which any Peer has been tried for 
Felony at the Bar of this Houſe, or in any 

other 


F 
other Place, but in J/e/iminfter-hall,' That 
is, what is ſtated in the Motion, not chat the 
Houſe may, nor cannot try a Peergof this 
Realm for Felony at your Lordſhiip's Bar: 
The Precedents heſides, urged by his Lord- 
ſhip, are in the Reign of Charles the Firſt, 
I wiſh for Precedents of a later Date, I 
ſhould have been better ſatisfied; if his 
Lordſhip had referred to ſome fſince the 
Revolution; for long before that Period, 
the Trials in this Houſe were utterly diſ- 
graceful. It was in the Power of the Prince, 
by ſelecting a certain Number of his Crea- 
tures, under the Denomination of a Com- 
mittee, to ſacrifice any Man, who by his 
Integrity, or independent Spirit, had render- 
ed himſelf obnoxious to him or his Miniſ- 
ters. If, however, the noble Earl produces 
one Precedent, which contradicts the Terms 
in which my Motion is conceived, I am very 
willing to relinquiſh the objectional Part of 
it; till then I ſhall remain of the fame 
Opinion.“ 5 


Loks 


EN . 
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«7 think the Caſe alluded to, . 


what the noble Viſcount ſeems to doubt! 
They at leaſt prove, that the Choice re- 
mains with your  Lordſhips; and it ſeem 
to me, to be very hazardous to eſtabliſh a 
precedent which might, on ſome future Oc- 
cafion, though not now foreſeen, eſtabliſh 
a Doctrine of a very dangerous Nature. It 
is a great Miſtake, which prevails with many, 
that a Fact eſtabliſhes a Precedent; where- 
as nothing can be more different. There 
may have happened many Facts, without 
laying a Foundation for ' eſtabliſhing one 
Precedent. Thoſe Facts may have been 
attended with a Variety of Circumſtances 
now impoſſible to be aſcertained or decided 
on. That no direct Proof can be produced 
of any Peer being tried for Felony at the 
Bar of this Houſe, may be very true, but 
that, in my Opinion, comes very ſhort of a 
Precedent. The preſent Motion, if carried, 
would at leaſt imply, if not eſtabliſh ſuch a 
my Pre- 
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* Precedem which cannot be fupported by 
any Rule :of former Frocecding, I ſhall, on 
= Account, as well as, that I take the 
Aſſertion to be totally unneceſſary, be for 
; mn a Part of the Mos e a ä 
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1.66 We are convened here this Day, my 
Lords, merely, to decide on. the Time and 
Place for the Trial, of the Perſon, aſſuming 
the Name and Title of the Ducheſs of King- 
Aon. The Committee appointed by your 
Lordſhi ps have reported that the Parliament 
Chamhberz is an inconyenient Place for that 
Purpoſe; the natural Concluſion from which 
is, that the Trial ought to be held in the 
uſual Place of Trial, which is Weſiminſter- 
Rall. I have not heard, a fingle Confider- 
ation of the leaſt Weight urged. againſt it. If 
indeed, it had appeared, that; by any Acci- 
dent or uncommon, Circumſtance, the Lady 
had been brought into a Situation which 


would, render a Trial neceſſary, and in 
which 


E 

which the Charge was of ſuch a Nature as to 
beſpeak the Innocence of the Culprit, no 
one would be readier to give every poſſible 
Indulgence the Nature, and Circumſtances 
ſuch a Caſe would neceflarily be entitled 
to. Is that the Caſe here? No; ſhould the 
Lady be convicted of the Charge made a- 
gainſt her, ſhe will be convicted of a Crime 
deeply affecting the Peace and Happineſs 
of civil Society ; and ſhould the Conviction be 
attended with Proofs of Fraud and Colluſion, 
it will appear with every poſſible Aggrava- 
tion of the moſt unexampled Iniquity. If the 
Lady be Innocent, ſhe will ſurely be happy 
in having her Innocence made manifeſt : If 
the Charge brought againſt her ſhould turn 
out to be true, none of your Lordſhips 
would, I dare ſay, wiſh to have any of the 
Mortifications reſulting from a public Trial 
mitigated or ſoftened. For my Part, I think 
it is incumbent on your Lordſhips to make 
the Trial as public as poſſible. It is a Duty you 
owe to yourſelves and to the People at large, 

| L that 
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that it be attended with every Circumſtance, 
of public Notoriety and Solemnity, to con 
vince them of the juſtice and Rectitude of 
your Proceedings. Places where Juſtice i is 
adminiſtered ſhould be open to the Eye and 
| Obſervation of the Public. What will be the 
Caſe here? that there willbeRoom for twen- 
ty or thirty Perſons. This, in my Opinion, 
would be eſtabliſhing a very dangerous 
Precedent. It might very materially affect 
this Houſe, it might affect your Lordſhips 
Pofterity. A Time might come, when a Peer 
might be brought to his Trial at this Bar, 
when only the ſame Number would be ad- 
mitted ; and Care might be taken to occupy 
the Room with Perſons admitted on Pur- 
poſe to miſrepreſent what had happened, 
and might conſequently depriye the Peerage 
of the Privelege of a fair, indifferent, and 
open Trial, The noble Earl, who has this 
Day endeavoured to produce ſo many Pre- 
cedents, has, I think, drawn them from Times 
very unfavourable both to public Liberty 
— and 
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and true Conflintional Government. His 
Lordſhip has taken them from the Time of 
Charles the Firſt. But I truſt that the Prin- 
ciples of the Parliaments in thoſe Times 
wefe as oppoſite to the preſent, as the Diſ- - 
poſition of that miſtaken Tyrant was to that | 
of his preſent | Moſt Gracious Majeſty. 
As to the Precedent this Notion may. tend 
to eſtabliſh, I do not pretend to decide on 
it. However, as it has been ſo ſtrongly ob- 
jected to by the noble Earl, who ſpoke 
early 1 in the Debate, I would recommend to 
the noble Lord who made the Motion, to 
ſubſtitute the Word unuſual for unprecedeni- 
ed, though I cannot perceive, that there is 
any Geenen for ſuch an Alteration. Much 
has been ſaid as to the tri Conſequences | | 
which will follow the Conviction of this 
Lady; but, for my Part, I think the Solemni- 
ties attending it, the Sentence to be pro- 
nounced by the noble Lord on the Wool- 
| ſack, before ſo great, reſpectable, and nu- 
merous an Auditory, as will be aſſembled on | 
| * 7 il 


ad 0 


F 
the Occaſion in Neſmi nſter-hall, will, to 
a feeling and ingenuous Mind, bea SPA 
Fünen than barely ſuffering under any 
Sentence the Law, on the Conviction of a apy, 
capital Puniſhment, can ordaia and inflict. | 


* 


A Converſation now enſued, f in order to 
render the Motion palatable to all Parties. 
Lord Dudley gave up the Point of Prece- 
dent, and Lord Abercorn reconciled the 
Reſolution of the 4th of November to that 
now before the Houſe, by retaining the 
Words © this houſe.” When this Natter 
was adjuſted, the amended Motion v was to 
the following Effect: N | 


That the Trial of Elizabeth, callivg her- 
ſelf Ducheſs Dowager of King flon, and , 
indicted by the Name of Elizabeth Hervey, 
Wife of Auguſtus John Hervey, now Earl 
of Briſtol, and one of the Peers of this 
Realm, be on Wedneſday the 24th of Ja- 
nuary next, at the Bar of this Houle in 


Weftninfter-hall * 


From 
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cious Reader will obſerve, that Whatever 
might be the private Views of the Proſecu-; 
cutors, there were not! wanting mals Who 
—— N ſuppoſed Wife of the Earl of 
Briſtol. Marriage, whether conſidered as 
an ecclefiaſtical or merely as a civil Con- 
ſtitution, ought doubtleſs to be held ſacred 
in every civilized Nation. Whatever be 
the Form or Ceremony of the Nuptial Rites, 
they- ought ever to be kept inviolate; che 
Security of them, ſhould be inſured: BY. 
the Mode may. vary according to he Laws 
and Cuſtoms of various Countries. It has 
likewiſe been obſerved, with Juſtice, that 
notwithſtanding the Propenſity of the Eaſt- 
ern Nations to Polygamy, yet as, upon the 
beſt Calculation that can be made of the 


human Race, the Number of Males and 
Females / 


| 
| 
| 
| 
| 
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Females appear to be nearly equal#, this is 
but an Abuſe; and the Cuſtom is therefore 
in Reality irrational, becauſe” it is un- 


natural. Polygamy for this Reaſon, is Con- 
demned by the wiſe Legiſlatures of Europe; 


and with us it is ranked among felonious 


Offences.— Thus Judge Blackſton +, © Ano: 
ther felonious Offence, (ſays he) with Regard | 
to this holy Eſtate of Matrimony, is What 
our Law-corruptly calls Bigamy, which pro- 
perly fignifies being twice married, but with 
us is uſed as ſynonimous to Polygamy, or 
having a Plurality of Wives at once: Such 
ſecond Marriage, the former Huſband and 
Wife living, is ſimply void, erd a mere 
Nullity by the eccleſiaſtical Law of England + 
and yet the Legiſlature! has thought it juſt to 

make 


Io, It is generally reckoned, that there are rather more 
Males than Females born; which ſupplies the De- 


ficiency that there would otherwiſe be in the formet 


Sex, on account of Wars and other Accidents to which 
they are more particularly expoſed; 


+ Book iv, Page 165: 
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moths 1t Felony, by Reaſon of its being fo 


great a Violation of the public Oeconomy 
and Decency of a well ordered State; for 
Polygamy can never be endured under any 
rational. civil Eſtabliſhment, whatever ſpe- 
cious Reaſons may be urged for it by the 


Eaftern Nations, the Fallaciouſneſs of which 
has been fully, proved by many ſenſible 


Writers; but in Northern Countries, the 
very Nature of the Climate, ſeems to re- 
claim againſt i it, it never having obtained in 
jhis Part of the World, even from the Time 
of our German Anceſtors, who, as Tacitus 
informs us © + prope ſoli Barbarorum fingulis 
te uxoribus contenti fant,” it is therefore pu- 
niſhed by the Laws both of ancient and 
modern Sweden with Death, and with us in 
England it is enacted, Satute the 1ſt, of Jac. 
the I. ch. 11, © that if any Perſon being mar- 
ried do afterwards marry again, the former 
Huſband or Wife being alive, it is Felony, 
| but within the Benefit of Clergy.” 


\ 


In 
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In this general View of the Subject, Poly- | 
gamy, or Bigamy, muft appear to be a 
heinous Offence a againft civil Society ; it fol- 
lowed therefore, tt all ſuch as credited the 
alledged prior Marriage of the Hon. Elixa- 
beth Chudleigh, io the Hon. Auguſtus John 
Hervey, before her Union with the late 
Duke of Kingſton, and did not deem the Sen- 
tence of the Commons on the Cafe definitive, 
myſt naturally be led to look upon the laft 
Marriage i in a criminal Light; he who was 
the firſt and legal Huſband, according ta 
heir ſuppoſition, being actually now living. 
For this Circumſtance muſt be deemed fuffi- 
| cient to produce 2 legal Diſability 1 in the Party 
to contract another Marriage, elſe would all 
the Laws relative to matrimonial Matters i in 
this Country be void and of no Effect. The 
fame great Lawyer, whom we quoted above, 
in treating of Diſabilities to enter into the 
Marriage State, expreſſes himſclf 1 in the fol- 
lowing Manner &. 


* Blackſtone, Book i, P. 43. - 


The 
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The firſt of theſe legal Diſabilities 18 4 


prior Marriage, or having a Huſhand ot 


Wife living, in which Caſe, beſides the 
Penalties conſequent upon it as Felony, the 
ſecond Marriage is, to all Intents and Pur- 
poſes, void, Poligamy being condemned 
by the Law of the New Teſtament, and all 


prudent States; eſpecially in thefe North. 


ern Climates: And Juftinian, even in the 


Climate of modern Turkey, is expreſs that | 
t Duas uxores eadem tempore habere non 


* licet *. 


And is it is not permitted to the Huſband | 


in theſe Countries to have more than one 

Wife; ſo likewiſe it is forbidden by the 
| Tame Laws for a Woman to have more 
than one Huſband ; the latter, indeed: being 
a Circumſtance ſtill more unnatural, and con- 
ſequently more improper than the former, 
as the Permiſſion of it would confound all 
Order, and produce continual Diſputes Sn. 


0 . Blackſtone, Book i. Page 431. 
M eerning 


a 
cerning Succeſſion, and prove highly igju- 
rious to the Security of perſonal Property, 
as tranſmitted by regular Deſcent to the le- 
gal Inheritors; neither could it fail of pro- 
ducing perpetual domeſtic Broils, where 
two or more Perſons were allowed to aſ- 
ſume the Power only belonging to the Head 


of a Family. 


It is urged by thoſe who argue againſt 
the Dutcheſs Dowager of Kingſton, © That 
ſhe has committed an Action, which if coun- 
tenanced, would open a Door to all theſe 
Diſorders ;—that ſhe was really married to 
the preſent Earl of Briſtol; that he was only 
enjoined perpetual Silence upon that Head 
in Conſequence of a Sentence procured by 
Colluſion of the Parties, and by the Ab- 
ſence of material Evidence purpoſely with- 
held upon that Trial, and therefore ſuch 
Sentence ought not to beconſidered as con- 
cluſive:— In Effect, that this Cauſe, though 
already decided as a civil one, may, and 

ought 


L. 83. 5 
ought = Right; to be tried again as a Crime. 
nal one; and that it would be both impro- 
per and illegal in the Attorney General to 
grant a Noli 1 upon this Occaſion. 


ben is the Subſtance of the Arguments 
which have been in general made uſe of 
againſt her Grace; but, as it is well known 
that theſe have not remained unanſwered, 
we ſhall now proceed to lay before the 
Reader the principal Arguments on the | 
other Side of the Queſtion, from whence ; # 
may be deduced certain Conſiderations con- 
cerning the real State of the Caſe, and the 
Propriety or Impropriety of a ſecond Trial. 


In the ficlt Place, it is urged by her Grace's 
Advocates, that whatever may have been 
ſaid of a Colluff on, nothing of that Kind has 
really appeared; as alſo, that this was a Mat- 
ter which ought to have been looked into | 
before, and not made a Pretence now, to : 
procure a ſecond Trial for the ſame ſup? \s. 1.5.7 


M 2 paſed e 
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poſed Offence : at leaſt a Petition ought ta 
have been preſented to the "Commit 

(here alone Judgement could be given) for 
ſuch ſecond 'Trial, if Proof could be al- 
ledged of any Colhifion or Suppreſſion of 
Evidence; but that as no ſuch Steps were tak- 

en, the Sentence therefore ought to be reck- 

. doned definitive, as was the Opinion of the 

1 | noble Lord who ſpoke i in her Defence.— 

. That no Cauſe can, or ought to be tried in 

% two different Courts, ſucceſſively ; but that 
where. two Modes of Trial are open to the 

| Choice of the Proſecutor, when he has made 
his Election, he cannot depart from it, nor 
ought a Matter once determined by civil 

or 1 Law to be tried again as a 
criminal Cauſe; that his Majeſty's Attor- 
ney General in Caſe a Noli Proſegui be ap- 

plied for, may, by Order, grant it offictally, 
though he ſtands in the Place of Proſecutor 

5 for the Crown, and that the granting this 

5 Noli Proſequi would be an Act of Juſtice to 


6.7 Individual, Prevent an unneceſſary Form 
—_— - | | of 
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of Trial, and fave 2 * derable Sum of 
Naser to the Nation, 


35 there have been ſome who led by 
particular Prejudices of forming a raſh and 
| wn Judgement, have arraigned the Lord 
Chief Juſtice, whoſe Speech we have recited 
above of Partiality, ſo there have not been 
wanting thoſe, who have defended him 
againſt the Charge, and urged, that nothing 
was more ſtrenuouſly aſſerted by his Lord- 
ſhip, than © That the Accuſer as well as the 
8 Accuſed, ought to have every fair and 
© legal Chance.” It is allowed indeed by 
them, that Lord Mansfield mentioned her 
Grace's Privilege of being tried by her 
Peers, (which ſhe Claims alike, whether as 
Ducheſs of King ton, or as Counteſs of 
Briſtol,) and this is a Privilege, which being 
Conſtitutional, they alledge, cannot be de- 
.nied her; at the ſame Time that it follows, 
„That Peers or Peereſſes, convicted of 
Clergyable Offences, ſhall not ſuffer corporal 
PIR | - Punt 
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Nabe U., Wich N to every hh 
Circumſtance, they add, that his Lordſhip ' 
fpak 6 with Elegance and Preciſion, and 
juſtly pointed out to the Houſe, the Nature 
and SEE of ſuch 2 Trial. And as to 
the Argument of the Grand Jury” s having. 
found the Bill to be a true one, they KR 
this to a wrong State of the Caſe being laid 
before them, Which was conſequently pro- 
ductive of | an Error i! in their Judgement. 


v he 8 16 % - = 
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Such is the State of the Arguments iy 
on both ſides the Queſtion, in 2 Cauſe with, 
the, Nat ure of which, and the Facts t that 
gave Riſe to it, the Reader has been pre- 
viouſly! made acquainted. Now, when all 
Things are confidered and duly weighed, 
if we look back. to the Origin of theſe Pro- 
ceed: nge, perhaps we ſhall ſee too much 
5 to conclude, that they 1 were found- 
ed on private Tater eſts; 2 Circumſtance, 
which doubtleſs, the Noble Lord had i in 

1 2 View, 

Buy a Statute of Edward VI. 


A 
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When he declared, © That, he ſhould 


<2lways be againſt criminal Proſecutions, | 


das lying a Ground, for purſuing and 
maintaining civil Claims,” -the Precedents 
for which, cannot be too rare in a free 
Nation.—We ſec the Perſon i in Queſtion, 
whether conſidered as the Wife of Lord 
Briſtol, or the Dowager of the late Duke of 
Kingſton, intitled to the Rank of a Peereſs, 
2s well as to a conſiderable Fortune ; we 
find, that when the Hon. Auguſtus John 


Hervey, as he then was, declared, that he 


was married to her, ſhe inſtituted a Suit of 
Jactitation, carried her Point, and obtained 
a Sentence againſt him : What more could, 
ſhe have done, if ſhe were not married to 
him? Doubtleſs, it is a ſtrange Method of 
Argument, to go about, to prove, that a 
Woman 1s a particular Perſon's Wife, mere- 
ly, becauſe ſhe bas declared, that the zs nat, 


and has procured a ſolemn Decifion in her Fa- 


your ; and eſpecially, as whatever might be 
her Connexion or Friendſhip with Mr. 
Hervey, 


* 
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Herve, i it appeared, that the never had 
any Children by him, nor had any Sort of.” 
Settlement made upon her, in Center. 
of ſuch pretended Marriage.—There have 


indeed been various Conjectures, formed 


relative to the Separation of two Parties; 
who were never proved to be united; but, 
as none of theſe amount to more than mere 
Conjectures, they cannot be ſuppoſed to de- 
mand a Conſideration.— But whatever may 
be the Appearance of Quilt, or of Inno- 
cence in the Ducheſs, yet the Manner of 
proſecuting her to Trial, ſhould ſeem to 
be rather a Strain upon the Laws of this 
Country, which, notwithſtanding all the 
Evaſions that can be uſed, have abſolutely 
ever eſtabliſhed the Rule that no Perſon 
ſhonld be tried twice for one and the ſame 
Offence; and as bne who has written on 


he Sobject juſtly obſerves, © even if there 
have been ſometimes Inſtances of Colluſion, 


te yet the Eccleſiaſtical Court, has never- 


« theleſs, always been conſidered as nal 
| and 
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e and coneluſſtbe.. And (adds he) “ akhot 
che Grand Jury have weakly found a true 
Bill, inſtead of throwing out the Indict- 
ment as groundleſs and ilegelz yet theſe 
great Authorities are certainly ſuch a Bar to 
the Proſecution, as muſt render” the Trial 
before the Lords; or any other T ribunal, il. 
legal, unneceſſary and unjuſt to the Duchefs 
of Kingſton, and very alarming to the Pub- 
lic, who would ſuffer extremely, by weak- 
ening the Authority of the Ecclefiaſtical 
Court, and thereby eſtabliſhing a Prece- 
dent for a ſecond Trial for the ſame Of- 
fence.” —And, indeed, in our Opinion, it is 
not upon the Ground of Collufion, but on 
that of the Competency, or Incbinpetency of 
the Eccleſiaſtical Court to judge and deter- 
mine in theſe Matters, that the Merits of 
the Cauſe, as well as the Propriety of a Trial 
before the Houſe of Lords muſt depend : 

If this Court be not competent to judge ſuch 
Matters as are brought before it, then 
are its Decifions vague, then is its Inſtitution 


N of 


5 . go 
aftleſ 5; but if it be 3 1 15 it ap- 
pears to the Eye of Reaſon, that the Hon 


Elizabeth Chullleigl, being by that Court de- 


clared a Spinſter, after the alledged Marri- 
age with Mr. Hervey, then ſhe offended not 
the Laws of her Country, by being eſpouſed 
to the Duke of King/fon, and ſhe being his 
Widow and lawful Executrix, ſhould re- 


main without farther Trial, in Poſſeſſion of 


the Fortune bequeathed her, and the Title 
of Ducheſs of Kong ſeen.” 


—— 


